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John W. Holcomb, UNITED STATES DISTRICT JUDGE

*]1 The crux of this case is whether Plaintiff Guided
Discoveries, Inc. had a liability insurance policy in 1976,
pursuant to which Defendant New Hampshire Insurance
Company must defend and indemnify Guided Discoveries in
connection with an alleged sexual assault that occurred that
year. Neither party possesses a physical copy of such a policy.

New Hampshire has moved for summary judgment against
Guided Discoveries. | Guided Discoveries opposes New

Hampshire's Motion, 2 and the matter is fully briefed. * After
considering the materials of record in this case and conducting
a hearing on the matter, the Court DENIES New Hampshire's
Motion. This case must proceed to trial.

I. BACKGROUND

WESTLAW

Guided Discoveries originally filed this action in Orange
County Superior Court, and New Hampshire removed the

case to this Court in October 2022.% Guided Discoveries

filed its operative First Amended Complaint in July 2023. >
Guided Discoveries asserts claims for relief for breach of
contract, breach of the covenant of good faith and fair dealing,

injunctive relief/restitution under F]Cal. Bus. & Prof. Code
§ 17200, and declaratory relief. 6

Through its instant Motion, New Hampshire seeks summary
judgment with respect to each of Guided Discoveries's claims

for relief.” New Hampshire raises objections to certain
evidence offered by Guided Discoveries. 8 Inits Opposition,

Guided Discoveries asserts its own evidentiary objections. )

The Court conducted a hearing on the Motion, including the

various evidentiary objections, in June 2024. 10 During the
hearing the Court ruled upon the evidentiary objections, stated
its tentative conclusion with respect to the standard of proof,

and directed the parties to submit supplemental briefing in

1

view of the mling.l The parties each filed supplemental

briefs accordingly. 12

II. LEGAL STANDARD

Summary judgment is appropriate when there is no genuine
issue as to any material fact and the moving party is entitled to
judgment as a matter of law. See Fed. R. Civ. P. 56(a). When
deciding a motion for summary judgment, the Court construes
the evidence in the light most favorable to the non-moving

party. See F]Barlow v. Ground, 943 F.2d 1132, 1135 (9th Cir.
1991). “[T]he mere existence of some alleged factual dispute
between the parties will not defeat an otherwise properly
supported motion for summary judgment; the requirement is

that there be no genuine issue of material fact.” F]A nderson
v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986) (emphasis
in original). The substantive law determines the facts that are

material. See F]id. at 248. “Only disputes over facts that
might affect the outcome of the suit under the governing law
will properly preclude the entry of summary judgment.” /d.
Factual disputes that are “irrelevant or unnecessary” are not
counted. Id. A dispute about a material fact is “genuine” “if
the evidence is such that a reasonable jury could return a

verdict for the nonmoving party.” /d.


https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0253297301&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0435665501&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0515642401&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0320740501&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0320740501&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0358500001&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0506876801&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0521628201&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8AE079B082B811D8BE40B2081C49D94B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_8b3b0000958a4 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idd098d5494c111d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991150140&pubNum=0000350&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_350_1135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_350_1135 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991150140&pubNum=0000350&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_350_1135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_350_1135 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_247 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_247 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_248&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_248 

Guided Discoveries, Inc. v. New Hampshire Insurance Company, Slip Copy (2025)

*2 Under that standard, the moving party bears the initial
burden of informing the district court of the basis for its
motion and identifying the portions of the pleadings and
record that it believes demonstrate the absence of an issue of

material fact. See F]Celotex Corp. v. Catrett, 477 U.S. 317,
323 (1986). When the non-moving party bears the burden of
proof at trial, the moving party need not produce evidence
negating or disproving every essential element of the non-

moving party's case. See F:lid. at 325. Instead, the moving
party need only prove that there is an absence of evidence to

support the non-moving party's case. See id.; F]In re Oracle
Corp. Sec. Litig., 627 F.3d 376, 387 (9th Cir. 2010). The
party seeking summary judgment must show that “under the
governing law, there can be but one reasonable conclusion as

to the verdict.” F]Anderson, 477 U.S. at 250.

If the moving party sustains its burden, the non-moving party
must then show that there is a genuine issue of material fact

that must be resolved at trial. See F]Celotex, 477 U.S. at
324. A genuine issue of material fact exists “if the evidence is
such that a reasonable jury could return a verdict for the non-

moving party.” F]Anderson, 477 U.S. at 248. “This burden
is not a light one. The non-moving party must show more

than the mere existence of a scintilla of evidence.” F]Oracle

Corp. Sec. Litig., 627 F.3d at 387 (citing F]Anderson, 477
U.S. at 252). The non-moving party must make this showing
on all matters placed at issue by the motion as to which it has

the burden of proof at trial. See F]Celotex, 477 U.S. at 322;
F]Anderson, 477 U.S. at 252.

III. STATEMENT OF FACTS

Guided Discoveries alleges that it is the successor in interest
to the Elliott-Pope Preparatory School (“Elliott-Pope”),
formerly known as the Desert Sun School (“Desert Sun”), by

way of amerger in 1994, 13 In November 2021, a civil lawsuit
was filed in the Orange County Superior Court entitled John
Doe BD v. John Doe 1, Case No. 30-2021-01229449-CU-
PO-WIC (the “Underlying Action”), in which the plaintiff
alleged, inter alia, that a student at Desert Sun was sexually

assaulted by a teacher in or around 1976. 4 In this case,
Guided Discoveries alleges that New Hampshire is obligated

WESTLAW

to defend and indemnify Guided Discoveries in connection
with the Underlying Action under a liability insurance policy
that Guided Discoveries alleges that New Hampshire issued

to Desert Sun in the 1970s. 1>

Non-party AIG Claims, Inc. is the authorized claims

16" Guided Discoveries

representative for New Hampshire.
tendered to AIG its claim for defense and indemnification

in connection with the Underlying Action in early May

2021.'7 With its tender of the Underlying Action,
Guided Discoveries did not provide New Hampshire
with a copy of the alleged insurance policy, a policy
number, a policy period, nor a description of the alleged
policy's terms, but Guided Discoveries stated, “Although
we have not located the insurance policy, we have
found substantial conclusive secondary evidence that New
Hampshire Insurance Company provided [Comprehensive
General Liability (“CGL”) insurance] and umbrella coverage
to our client in 1976,” and Guided Discoveries enclosed the
January 20, 1976, meeting minutes for the Desert Sun School

Board of Trustees.'® Guided Discoveries contends that
the 1976 board minutes—including minutes from January
20, January 25, and May 11, 1976—support its claim for
coverage, despite the fact that the board minutes do not
identify a liability policy number, define the covered provided
under any alleged liability policy, or describe any of the
provisions of the alleged liability policy or any deductible

required or exclusions under the alleged liability policy. 19
Guided Discoveries re-tendered its claim in December 2021

because it had not received a response from AIG. 20

*3 In April 2022, AIG responded to Plaintiff's tender by
noting that the 1976 board minutes did not “contain any other
information concerning specific terms, conditions, or other
provisions of the alleged [New Hampshire] coverage, nor
do they refer to any policy number(s) or policy period(s),
and no additional information of this kind was provided with

your correspondence.” 21" AIG also indicated that it had been
unable to “locate any documentation concerning the existence
of any policy issued by [New Hampshire] or any other AIG
Member Company to Desert Sun during the period of abuse”

and that it was continuing its investigation. %2 AIG searched
its internal databases, but it was not able to identify any hard
copy or electronic insurance policy issued to Desert Sun,
Elliot-Pope, or Guided Discoveries by New Hampshire or
any insurance company affiliate of AIG during and through

1976.7* To date, AIG has been unable to locate in any such


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I81e77b109c9d11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_323&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_323 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_323&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_323 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I81e77b109c9d11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_325 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie50d5b92f18011df80558336ea473530&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023754728&pubNum=0000506&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_506_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_506_387 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023754728&pubNum=0000506&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_506_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_506_387 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_250 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I81e77b109c9d11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_324 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_324 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_248&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_248 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie50d5b92f18011df80558336ea473530&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023754728&pubNum=0000506&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_506_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_506_387 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023754728&pubNum=0000506&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_506_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_506_387 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_252 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_252 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I81e77b109c9d11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_322&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_322 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f106660fc61b4a949179445f32300fc1&contextData=(sc.History*oc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000780&originatingDoc=I90d006c0d47111efa7cbf36731591a5e&refType=RP&fi=co_pp_sp_780_252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_252 

Guided Discoveries, Inc. v. New Hampshire Insurance Company, Slip Copy (2025)

document. >* The only physical policy document that AIG
has been able to locate is a claims-made policy issued by
National Union Fire Insurance Company of Pittsburgh to an
insured called Desert Sun School with a three-year policy

period beginning February 10, 1982.%

Although Guided Discoveries has been unable to locate a
copy of the alleged insurance policy, its search has recovered
Desert Sun board meeting minutes that Guided Discoveries
asserts prove that such a policy existed. 26 The January
20, 1976, Desert Sun board meeting minutes that Guided
Discoveries discussed in its claim tender state, in pertinent
part, as follows:

Mr. Jones [Vice President of C.G.
Desert
broker,

Anderson and Associates,
Sun  School's insurance
who was making a presentation
stated that

the school's general liability and

on insurance matters]

property damage insurance, providing
$1,000,000 [sic] single limit coverage
through New Hampshire Insurance
Company, continues to be in effect.
Referring to a previous request for
information on an umbrella policy
to cover additional risks, Mr. Jones
stated that this coverage is no longer
available except as renewals. He
recommended as an alternative that
the school increase the limits on its
primary liability policy; he indicated
that the premium should be slightly
less than umbrella coverage, although
only primary risks would be covered.
He estimated the premium at $1,500.
[sic] for one-year extended liability

coverage of $5,000,000. 27

Other Desert Sun board meeting minutes from May 11, 1976,
note:

WESTLAW

An item of old business included
securing a limit of up to $5,000,000.
[sic] on liability insurance coverage
for an authorized premium not
to exceed $1,000. The expanded
obtained and the
premium cost totaled [sic] $1,127....

coverage was

[A motion was passed that tJhe Board
approve the amount of $127.00 which
exceeded the original board directive

[of $1,000]. 2

And finally, additional Desert Sun board meeting minutes
from January 25, 1977, note that the Board passed the
following motion on that date:

The Executive Committee shall have
the authority to decide whether or
not to add another one million
dollars in umbrella liability (over the
current general liability of one million
dollars), provided the annual fee does
not exceed $3,000. This policy would

run to October 20, 1977. 29

New Hampshire produced (among other documents) multiple
reports for the applicable time period confirming various
policies issued to Desert Sun and documents identifying

the underlying categories of coverage and product lines. 30

The documents show that New Hampshire issued various
insurance policies to the Desert Sun School providing
coverage during the relevant time period.3] Specifically,
New Hampshire issued to Desert Sun Policy No. 0908818,
which was in effect in 1976 and 1977; the policy expired
on October 20, 1977.%% The product line code for Policy
No. 0908818 is “44,” which is not defined by the product

line index that New Hampshire produced. 33 New Hampshire

concedes that Policy No. 0908818 was an umbrella policy. 3
New Hampshire also issued to Desert Sun Policy No.

0952469, which was likewise in effect in 1976 and 1977. 3>
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The product line code for that policy is “02,” which was used

for various “extended coverage” policies. 36 New Hampshire
notes that Policy No. 0952469 has an “H” prefix, which the
documents appear to show refers to personal homeowner

37

lines.”" Finally, New Hampshire insured Desert Sun for

worker's compensation for three consecutive years and across

the relevant time period for the Underlying Action. 38

*4 In sum, the evidence appears to indicate that New
Hampshire issued to Desert Sun a general liability insurance
policy with policy limits of at least $1 million that provided

coverage during 1976. 39 The parties agree that that general
liability policy document issued by New Hampshire to Desert
Sun may have been lost or destroyed—New Hampshire
contends that the policy documents for the policy numbers
that it identified were destroyed in a warchouse fire that took

place in the 1980s. *°

New Hampshire also produced an exemplar general liability
policy (the “Specimen Policy”) that New Hampshire utilized

as a standard policy in the relevant time period.41 That
Specimen Policy suggests that a general liability policy
issued by New Hampshire in the relevant time period would,
by default, provide insurance coverage for defense and
indemnity for a civil action like the Underlying Lawsuit
involving causes of action for negligent hiring, retention, and
supervision; negligent failure to warn, train, or educate; and

gross negligence. 42 Insurance coverage would be triggered
by virtue of New Hampshire's general insuring clause at
that time, which would cover the claims in the Underlying

Lawsuit. > New Hampshire has no evidence that commercial
general liability policies issued by New Hampshire in 1976

excluded coverage for sexual assault claims. 44

IV. ANALYSIS

“When [insurance] coverage is in dispute, the initial burden
is on the [alleged] insured ... to prove that its claim falls
within the scope of potential coverage.” Yahoo Inc. v. Nat'l
Union Fire Ins. Co., 14 Cal. 5th 58, 68 (2022). “If the
[alleged] insured establishes that the policy provides at least
the potential for coverage, the burden shifts to the insurer ...
to show the claim falls within one of the policy's exclusions.”
Id. “In other words, the insured need only show that the
underlying claim may fall within policy coverage; the insurer

WESTLAW

must prove it cannot.” /d. (quoting F]Liberty Surplus Ins.
Corp. v. Ledesma & Meyer Constr. Co., 5 Cal. 5th 216,
222 (2018), as modified (July 25, 2018)). At the summary
judgment stage, therefore, the insurer making the motion
must prove the contents of the alleged policy that indicate
that it is mot obligated to cover the asserted claims. See

F]Cerlain Underwriters at Lloyd's of London v. Superior Ct.,
56 Cal. App. 4th 952, 958 (1997). The applicable burden of
proof in insurance coverage disputes such as this one is a
preponderance of the evidence. See, e.g., Yahoo Inc., 14 Cal.
5th at 68-69 (in the absence of insurance-specific law, contract
law governs insurance claims, which imposes the standard

civil burden of proof by a preponderance of the evidence). +

When an alleged insurance policy is lost or destroyed, the
parties may rely upon secondary evidence to support their

claims or defenses. See F]Dart Indus., Inc. v. Com. Union

Ins. Co., 28 Cal. 4th 1059, 1068 (2002); see also F]Rogers V.
Prudential Ins. Co., 218 Cal. App. 3d 1132, 1137 (1990); cf-

F]Certain Underwriters at Lloyd's of London, 56 Cal. App.
4th at 958-59 (holding that when the alleged policy is lost or
destroyed, the insurer may use secondary evidence to meet its
burden at summary judgment).

A. Initial Burden Before Introducing Secondary
Evidence

The parties agree that, pursuant to Dart Indus., in order
to rely upon secondary evidence, Guided Discoveries must
that a bona fide and diligent search has been

T3N3

first show
unsuccessfully made for [the lost policy] in the place where it
was most likely to be found;” and ... [that Guided Discoveries]
‘has in good faith exhausted in a reasonable degree all the
sources of information and means of discovery which the
nature of the case would naturally suggest, and which were

accessible to [it].” ” F]Dart Indus., 28 Cal. 4th at 1068
(quoting Folsom's Executors v. Scott, 6 Cal. 460, 461 (1856)).
The purpose of that showing is to convince the Court that
the document was not “designedly withheld” and otherwise
dispel any “suspicion hang[ing] over ... the reasons for its non-

production.” Fjld. at 1069 (quoting F]Kenni[f'v. Caulfield,

140 Cal. 34 (1903)). New Hampshire argues that Guided

Discoveries cannot overcome that initial burden. 46

*5 Here, it is undisputed that Guided Discoveries has been
unable to locate a copy of the alleged insurance policy,
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but that, in the course of its search for that policy, Guided
Discoveries has identified Desert Sun board meeting minutes
that Guided Discoveries asserts prove that such a policy

existed. * And the parties agree that the alleged policy may

have been lost or destroyed. 48

Furthermore, Guided Discoveries appears to have expended
ample resources in conducting its search. New Hampshire
does not dispute that Guided Discoveries retained two

separate insurance archeology firms to assist in its efforts. 49
Rather, New Hampshire objected to the legal conclusions of
Guided Discoveries's retained expert regarding the extent of

that search, and the Court sustained those objections. 30 The
sufficiency of Guided Discoveries's search is for the Court

to determine, see F]Dart Indus., 28 Cal. 4th at 1069, and,
here, the Court concludes that Guided Discoveries has met its
initial burden and that it may introduce secondary evidence
with respect to the lost insurance policy.

B. Based Upon the Secondary Evidence, Questions of
Fact Remain with Respect to the Contents of the Missing
Insurance Policy

The Court concludes that Guided Discoveries has adduced
sufficient admissible evidence to prove that a triable issue
of fact exists with respect to the contents of the missing

policy. > Specifically, whether the so-called specimen policy
proves the material substance of the lost policy by a
preponderance of the evidence is a question for the trier of
fact at trial. The resolution of that fact determines the outcome
of all claims for relief at issue in this case. Therefore, New
Hampshire is not entitled to summary judgment on any of
Guided Discoveries's claims for relief.

V. DISPOSITION

For the foregoing reasons, the Court hereby ORDERS that
Guided Discoveries's instant Motion for summary judgment
is DENIED.

IT IS SO ORDERED.

All Citations

Slip Copy, 2025 WL 211973
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